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i

Deputy Excise and Taxation Commissioner
Cum- Assessing Authority, F.S. Parwanoo ~ ...Respondent

Parties represented by:-

- 1) Sh. R. N. Sharma, advocate for the Appellant
2) Sh. Sandeep Mandyal, Law Ofﬁccr for the Respondent.

OR‘DER

i § The instant Appeals have been filed by M/s Bare]a Agem‘:ies

et
ki

passed by the Deputy Excise and T%{

Assessmg Authority, Flymg Squ :

Twenty Three only) has been créated by the Respondent against the
Appellant for the Financial YQ@I‘SI_QOIZ-].?’, 2013-2014, 2014-2015
and 2015-16 on agcount of VAT” ﬁenalty aﬁd interest under section
16(8) and 19 of he HP VAT Act, 2005 (read with section 8 and 9 of

and ‘the'la*w pomt- are involved in all these Appeals.
Brlefs Facts in the matter:

2 (1) Brief facts in the matter are that the Appellant is a registered
b dcaler vide TIN 02040200089, under the Himachal Pradesh Value
Added Tax Act, 2005 (herein after referred to as HPVAT Act) and

" the Central Sales Tax Act, 1956 (herein after referred to as CST

Act). The Appellant was engaged in the trading of cold drinks,
' Juices, mineral water, food grains, pulses, readymade garments,

electronic . goods, building material, hardware goods, karyana,

3 . : Page 2'of 27
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crockery, tyres, shoes, general store, handlooms, confectionery,
cosmetics, plastic, étationery, electronic goods etc.
(ii)' It came to the notice of the Deputy Excise and Taxation

Commissioner-cum-Assessing Authority, South Enforcement Zone,

Parwanoo (hereinafter referred to as the Respdndent) that during the
years 2012-13, 2013-2014, 2014~ 2015 and 2015-16, the Appclla.nt had
reflected Inter-State Sales (ISS) of cold drinks like PBpSl and Dew etc.

be sold to the dealer in Delhl-.:j-thereby makmg such transactmns

unproﬁtable due tq transp-:}rtatlon cost and chargmg of CST three

times. Rathe_l,:, such repeate:d Inter State Sale transactions created

se:cuon 8&9 of the CST Act). The Appeilant, in his returns submitted
to the Department which were also available on HIMTAS (Himachal
! v Pradesh Tax Administration System, a web based internet

application), had shown ISS to some dealers in Delhi. In response to

o ~ the aforesaid notite, the Appellant submitted that the consignments of

cold drinks were sent to Delhi by means of goods vehicles. The
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(shown to be transporting the consignments) from the Natio
of Vehicle Enquiry maintained by the Ministry of Tr’iahspé

India). The enquiry revealed that most of the V@hl@les whlch were
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Respondent called upon the, Appellant to ptdduce Goods Reééipts or
bilties in proof of the consignments transported. However, the
Appellant could not produce any such record. This further (-:;eﬁted
doubts about the gcnuinqneés of the ISS ciajmed by ‘the Appellant.
Théreafter thé Respondent, ﬁirther conducted detailed enquiry into

the Inattcr and got verified the registration numbers of the_vehxcle%

shown by the Appellant as transpon;mg cold. thmks t@ ]E)elhl were in
fact two wheelers, three wheelers Or. nght Motor ‘Vehicles (Cars)
Many of the mentioned vehicles: were shown_ foc be non-existent
whereas the reglst:ratmn numbers: Df soma ofthe vehIc:Ies were found
to be those of tractors or even. buses : ;

(iv) Furthermore, cross-{:heckmg af the Registration Certificates of
the alleged purchasmg dea!ers of the Appellant revealed that none of
such purchasmg traders had ‘Cold Drinks’ registered as trading
commod;ty on thcxr respectlve Registration Certificates in Form B.
Rather, one of the purchasmg dealer viz. Mfs Shree Ram Enterpnses

Deﬁn was found to be a ‘shell company Accordmg to the

Respcmdent these facts amply proved that the goods were sold

A 'locally, rendqr_mg the Appellant ineligible to claim concessional rate

I inax, as the fnandator-y provisions of section 8 (3) (b) of the CST Act

were not fulfilled. Thereafter, the Respondent after giving an
opportunity of being heard to the Appellant vide Order dated 08-02-
2017 created a demand of % 99, 46, 823/~ (Ninety Nine Lakhs Fotty
Six Thousand Fight Hundred Twenty Three Only) as VAT and:
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-

interest along with penalty amounting to X 1, 10, 92, 000/- for the
financial years 2012-13 to 2015-16 as detailed under: .

Year VAT®) Interest(3) Penalty®) | TotalX) |
2012-13 |4,03,468 | 3,08,653 605,000 | 13,17,121
2013-14 196,605 | 1,15,014 3.94,000  |6,05.619°
2014-15 | 33725468 | 1346814 | 49,88,000 96,60,282
201516 | 34,70,042 | 7,80,759 52,05,000 - (9455801
Total 7395583 | 2551240 | 1,10,?;;3'&10 2,10,38,823

The Appellant feeling aggrieved by the afote
2017 preferred the present Appeal.

‘M’-}.

Arguments, Submlssmnsw and:.
Appellant: "-.,;::;-":;_ _

3. Shri R. N. Sharrfla' Advocatf.:‘:"fjoir the Appellant submitted that the

impugned order in View of the below stated arguments, reasons and
_ supportlve cltatlons may ‘be sét aside and the same may be

transfemed to the Dy ST&E Sirmour for assessment afresh:

“assessmcnt" for the years under appeal could not_have

légaily initiated and concluded by the Ld. Assessing
_jthonty (FS) South Zone, Parwanoo without obtaining the
| orders of the Ld. Commissioner under Rule 87(4) of the HP
"~ VAT Act, because for the lack of file transfer proceedings the
proceedings

assessment remained with the appropriate

Assessing Authority of Paonta Sahib, and resultantly the

impugned order is vitiated for the lack of jurisdiction;
(i)  That though the Respondent authority has issued several notices

T to the appellant but none of the said notices were served in

P
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accordance with the provisions of Ruie 84 of the HP VAT
Rules, 2005; Law provides that issuance of a nouce is not an
empty formality, the notice should not be cryptic, but fully
revealing and must be reasonable; effective and adequate;
(111) That section 16 (8) of the HPVAT Act does-not empower or

- authorize franung of assessment of tax; under section 2 (b) of |
the Act, an "Assessing Authority" is a pemon appemtecl
"make any assessment under this Act". Prov;smns fcir makmg
"Assessment of tax" under the Act are contamed only
Sections 21 and 22 of the Act read ith tﬂssﬁ 6

. the HP VAT Rules, 2005, and not ﬁuder s __mn 16(8). Every

-

\.w"

assessment of tax must be fr;lmed o y under and in compha.ncs
with the procedure prescnbed 1‘11 the said provisions. The
Assessing Authorities are bound to follow the - enacted
substantive prmedure and they have no power to make rules or -
_1gnore or bxd good byc 10 the rules-duly made in this behalf.
The 1mpugucd order "detennmmg”/assessmg tax has expressly
been made u:uder section 16 but no demand of VAT can be

¥-'|-

P lega’lly quaﬁt::ﬁedfdetennmedfralsed under section 16. It is not

the .lchmce- or free: will of the Assessing Authority, who is a

h '.j Ijneré creature of the'Ac't, to ignore and by-pass’ the statutory

procedure, render it to be a dead-letter and then go above such

. - procedure and pass orders assessing tax contrary to and in
violation of the same. -

(iv) Neither any _interest can  be f[ﬁposed based on

'determination'/assessment of tax nor can any such illegal

proceedings of penalty be initiated on the basis of the- impugned

order, which is entirely un-enforceable in law. Quantum of

\ : " .
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interest having direct nexus with the quantum of VAT, levy of
interest is equally \;itiated like the quantification of the VAT
itself. Imposition of interest is contrary o the law laid down by
the Constitution Bench of the Hon'ble Apex Court in J K
. Synthetic Case 1994 and the same is squarely applicable in the
instant case. The Appellant has paid the full amount of tax due
as per returns and the demand raised on grounds ofdefectwe 0y

Forms. will not legally attract levy of mterest at all :

provisions of the statute might be dlfferengm ﬁo of the law .

declared by the Hon'ble Supreme Ceurfwﬂl b@;hlndmg on all

authorities in Ind:a

(v) That similar is the legal posmen regardmg levy of penalty also. -
Penalty under section 16(8):ds

Iessly- provided to be "equal
to twice the amount of tax. i ssessed" the word "assessed"

; dez: the Act" only usider sections 21

- I )
connotes vahdly assesse under

‘ or 22 and ean, m no c1rcumstance mean to be an amount of tax
determ;ln'd contrary to the enacted procedure. An invalidly
computedfdeteﬂmned tax. fs Ieoally un-enforceable. The =

assessment and penalty are two different proeeedmgs and

penalty preceedmgs follow assessment, but as the impugned -
errder declares loudly that "Penalty proceedings were initiated

agamst the dealer on 24.08.2016", whereas the assessment of

' tax was dated 8th February, 2017, which is legally inconsistent.
< Neither the ground of transport nor the GRs/bilties are relevant
for imposition of peii.aity, because the Appellant has truly and
fully disclosed the inter-State transactions,- whieﬁ are
permissible in accordance with the law laid down by the

Hon'ble Apex Court and the Hon'ble High Courts;

6 vy ; Page 7 of 27
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(vi) That though orders under section 16 of the HPVAT Act, 2005
and sections 8 and 9 of the CST Act, 1956 have been passed, .
yet these are essentially orders under section 9(2) of the CST
Act read with the section 16(8) and 19 of the HP VAT Act,
2005;

(vii) That the Ld. Assessing Authority has although mentwned
certain vehicles in the impugned order but the ardf:rs _m the
matter haven passed denying him adequate and cffecuve
‘opportumty to explain and rebut the allegations: Ievelied against

~ him, Cit. State Of Kerala vs K.T. Shadull Yusuff Etc (197?) 39
STC 478; “in case the authomy pmpo skto use against the

assessee the result of any pr ate inquiri "-‘Imade by him, he
must gwe hxm ample Gpportumty to ﬁwet it”’ Murahmohan
Prabhudayal vs State Of Onssa 19'?0 26 STC 22 Orissa;

(viii) That there is 1o reason why the sale of goods dispatched by
other modes of transport should not also be deducted from the
taxable turnover, bec_éuée Article 286(2) in exempting sale:s; in

. the: course of inter-State trade, makes no distinction between

*:;_'_-moc:l'es of fransport by which the goods are dispatched. Mode of

strﬂnsﬁoﬂ: is not a relevant consideration when there is a
< onciuded sale dLly vouchsafed by issuance of a. statutory -
declaratmn in Form-'C', The State of Bombay Vs United
~ Motors India (India) Ltd. (1971) 4 STC 133 (SC 5JJ) (P155).
The - limitation, put in ‘the impugned orders, was beyond the
competence of the Respondent and thus v-oid;
(ix) That the Respondent has mentioned in the impugned orders that
"it is sufﬁéient to mention that as many as 81 vehicles numbérs

out of total 235 were either pertained to non-goods vehicles

e b '
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' (bikes, moped, cars and buses etc.) or no- Zexistent vehicles".

This and the Further mention of one vehicle 10 fimes and
another vehicle 9 time during 2015-16 led the Ld. Respondent |
to observe that "it is established beyodd doubt that the dealer
did not transfer Cold Drinks to Delhi by means of the shown
vehicles". Since, no observation abodt remaining 154 vehicles

was at -all made/available, the ommnibus and sweepmg

observation does not hold legally good because the law 1s that

Tata Engineering & Locemotwe Co. - lelted.Vs The
Assistant Commissioner. ot? -Gﬁmmerelal Taxes Jamshedpur

& Another* (1970) 26 STC 354 (P381). The Ld. Respondent

axe of-'.smnlar nature and are not mteraState transactmns

(}L) That the.rate of tax in sub-section (1) of section 8 becomes
*appheable when the selling dealer "furnished to the prescribed

authomy in the prescr:bed manner a declaration duly filled and

~ signed by the registered dealer to whom the goods are sold
containing the prescribed particulars..." For the purposes of
section 8(4), sub rule (1) of Rule 12 of the Central Sales Tax
(Reg1stratlon and Turnover) Rules, 1957 has prescribed Form
'C', These provisions show that no additional requirements are

provided for claiming concessional rate of CST under section

N .
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8(1) of the CST Act, 1957. On a fair reading of the provisions
of section 6, 8(1) of the Act and Rule 12(1) of the said Rules it
is clear that the only requirement of gettmg the concec:smnal
- rate of CST under section 8(1) [and avoiding higher rate of tax
- under section 8(2)] is to produce C Form declaration, and once
the said declaration is produced concessional rate has to be
granted and the Assessing Authority is not Just1f cci in- reqmnng :
- the Appellant to produce any secondary ev1dmce or alfematzve
mode to substantiate the above No power is canferred under
the Act or the Rules to issue any dtrectmns of thﬁ: ‘nature as
contained in the 1mpugned order abo‘ut productlon of GRs. Any
further requirement as 1n31sted upon an the 1n1pugned order
which have mandatory eﬂ‘eact. on danymg conces’qxonal rate’ of
- CST cannot be 1ssuedfbem”ﬁnon est in law. He must satisfy
himself that the purchaaer 15 a reglstered dealer and the goods
purchased are specni‘ ied in his cernﬁcate but his duty extends
no furthf;r If ‘he 1s satisfied on these two matters, on a
reprasentanon made to him in the manner prescnbed by the
__-~.'_:Rules and the representation is recorded in the certificate m. -
b "Form 'C’ the selling dealer i is under no further obllgatmn to sée
b ;_lithc application of the goods for the purpose for which it was
reprasented that the goods were intended to be used.
‘-"-{L:};-_;g .Indl_sputably the seller can have in these transactions no control -
” over the purchaser. He has to rely u-pon the representation made
to him. (State of Madras Vs Radio & Electricals Ltd, (1966)
18 STC 222-(231, 233) [3JJ]). Any false representation by the
non-resident buyer who has signed the C Forms will certainly

eXpose him to grave consequences for breach of statutory

(?-"“ ' . g . .. Page10of27
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provisions, but the forms as such cannot be condemned and put
aside to defeat the seller's right and claim of taxation under
section 8(1) (Deﬁ_uty Cemmissioner of Commercial Taxes,
Madras Division Vs Manohar Brothers (1962) 13 STC 686
(692-693) (Mad.) [DB]). In the instant case, it is admitted
position-that the "purchasing traders issued 'C' forms to M/s
Bareja Agencies for the purchase of Aerated ‘Water and
Confectionery Goods". The action for vmlatmg the tenns of the
Form 'C' was within the Junsdlcnen of the Delhl VAT
authorities and the Respondent has no Junsdl,ctlon in the matter.

" As such, the eonclusion to reject th

I‘EﬂS.Out nghtiy is
without sanction of law any 4
regarded as preef of mter- :
in the State to registered éeaht'outﬂde the State. The purpose
of form C is only to ensure,;:t_}:lat sales are made in the course of
inter-State sﬂles (Shri Digvi.jay Cement Co. Ltd. and ors Vs
State of Ra_;asthan and ors (2000) 117 STC 395 (409- 411)
[53J)). If a 'C‘ Form declaration is produced before the

___.--;-asse‘ssmg authonty and the latter finds that there is some error

0 mlsslon for which the deelaratmn cannot be accepted as

ahd 1t is only fair that he draws the attention of the dealer o

.the error or infirmity and gives him an opportunity to get it
3 = properly reetiﬁed by the issuing dealer; Commissioner of Sales
: Tax (MP) Vs Dayaram Balchand Madhya Pradesh High
~ Court Date: Oct 25, 1972. Since the law is clear that no one

can be a judge in his own case, (M/s John Reymond Bright
K, vs Additional Excise and Taxation Commissioner (STR 8 of
- 2009) and CWP No. 178 of 2001, titled as M/s Manali Resorts

(&/ ; Page 11 0f27 ~
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Vs. State of Himachal Pradesh and others), the entire
'proce'edings are vitiated; o |

(xi) That it is the principle of law that fresh particulars furnished
‘before the appellate authority should be received and if they are
in order, the appellate authorlty ought to extend the benefit of
the concessional rate under section 8(1) to that pomon of
turnover. The Appellant has furnished the rectified ‘Forms-'C'
for the three years to the Respondent on 28th: March 2017 and
-the Respondent was required re-open the assessment and

GUDSldE:TEd the forms submitted and ﬁllawsd ccm:éssmnal rate

of CST, and modified the £mpugx;lsd-o__ 0 waive the levy of

interest and psnahles accordangly, as :held in a“catena of judicial
pronouncements. The rcctxﬁed ’C’ forms duly submitted on 28th
March, 2017 may acc@rdmgiy ..bc allowed to be considered and -
entertained by the ap;ﬁrojjﬁ:ate-' Assessing Authority of the
District at Ponta Sahib, District Sirmour, in the interests of
justice; : .

(xi1) That it is ]ﬂg‘hfy 'itic'orrcct to make sweeping observation that it

IS Very easy durmg rush hours to get form XXVI-A stamped or

sver-l' depos1t some tax voluntarily in respect of the vehicles
-.‘..L..---‘.-_ﬂwhxch are not present at the Barrier. In any case, the Appellant
.c-i'armot be made liable for failure of the system, and it is for the
Legislature to step in to amend the law, if necessary, but it

cannot be any legitimate ground to suspect genuine t_fa.nsactions

of the Appellant and ask him to pay the taxes on grounds of

surmises and suspicion; no suspicion, however strong, can be a

- substitute for proof; |

N\
T
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(xiii) That in.view of above submissions the instant matter may be

remanded back to the Dy. Commissioner (ST&E)-cum-In

Charge Sirmour District for assessment afresh of the case.

Reply and Comments of the Respondent Department:

Shri Sandeep Mandyalﬂ Ld. Law Officer (Legal Cell) for .the
Respondent Department submitted that the Respondent 1n the matter

above has passed well reasoned, detailed and faulﬂess order The

impugned order itself has already addressed all the contennons of the

-‘1:-1 st

appellant and may be upheld. ¢ :=; £

Findings:
5.(i) I have heard both the partles m,the matter 1 have also very

he ﬁrst of the

T

arguments of the learned Ady the. assessment of tax for the

years under appeal could not’ E"'~1cg.aliy initiated and concluded
by the Ld. Assessing Authonty(FS) -South Zone (the Respondent),
Parwanoo without-l'bbtéjningihé orders of the Ld. Commissioner under
Rule 87(4) of the HP VAT Act, 2005 for the lack of file transfer
proceedings, due to Wthh the assessment proceedmgs legally,

rem‘a‘iﬁe’d' with the appropriate Assessmg Authority of Paonta Sahib,

__.-,;__and resultantly the impugned order is vitiated for the jurisdiction. This
’axgum:_t'tgof the Appellant—Counsel is contrary to Section 3 (4) of the
_,,_H;-PVAT Act:

"Taxmg authorities.

3. (4).The jurisdiction of the Commissioner and other officers posted at
the State Headguarters shall extend to the whole of the State of
Himachal Pradesh, and the jurisdiction of other officers or officials
shall, unless the State Government otherwise directs, by notification,
extend to the districts or the areas of the districts for which they are
for the time being posted.”

]
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In view of above express provision and by virtue of Notification No.
EXN-F(10)-5/81 dt. 28" Septembér, 2004, the Respondent authority

" being Deputy Excise & Taxation Commissioner was a duly authorized to

exercise the powers and to perform the duties/functions of the Assessing
Authority, within the rﬁeaning of clduse (a) of Section 2 of the HP
General Sales Tax Act. Notably, after the cominginto force of the
HPVAT Act, the aforesaid HPGST Act has been repcaled However by
virtue of Section 64(2) (a) of the HPVAT Act, _the op fatio

notlﬁcatlon -dated 28" Sep, 2004 is contmued:_ﬂo be stlli in force.

. Therefore, the Respondent Authonty bemg Deputy EXCISE: and Taxation

Commissioner was duly appointed au_t_honty, W.lth_ _]U_lI‘lSdICthIl of Flying.

Squad, South Enforcem_ent'Zt}ne, "Parwaﬁoo"_'en'compassing within his

 jurisdiction the Districts of Kintiaur, Shimla, -Solan, Sirmour ‘and Spiti

area of Lahaul & Spiti District and "ijirtﬁe of the powers vested in him'

under section 3 (3) of HP VAT Act,;which_alsg provides that:

The Comm:sszoner and other persons appointed under THE
HIAMCHAL PRADESH VALUE ADDED TAX ACT, 2005 sub-
section (I) shall perform such functions and duties as may be required
by ar under this Act or as. may be conferred, by the State Government,
by nar ification..

. Therefore the Respondent-being had statutory Junsdlct]on over the
3 'Appe'l.lant Firm as the Appellant was having his business in Distt.

- Sirmour. So, there was no need of obtaining'separate orders from the

Ld. Commissioner under Rule 87 (4) of the VAT Rules. The Rule
quéted by the appellant is applicable only in cases where. the files are
to be specifically transferred “(4) Subject to the provisions of sub-section
(4) of section 3 an.d sub-section (2) of :;ecﬂ'é’m 46, the Commissioner may

either suo-moto or on application, for reasons to be recorded in writing”,

—
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‘Not only this:, the first twollines of the above said Rule 87(4) itself
shows that the same is regulated by sub-section (4) of Section 3 and
subsection (2) of Section 46 of the VAT, Act. Furthermore, there was
no occasion, application or -any suo moto action to transfer the file.

: Tilus the contention of the Appellant that the impugned Order has
been passed without jurisdiction is not legally sustainable.

(i) The learned Advocate for the Appellant hasd,/expressed his’

grievance in the matter that notices were not served 111 accor_ nee w
the provisions of Rule 84 of the- VAT Rules: 5'.'Aﬂ r‘-::'.pemsal of the.
1mpugned orders, it is revealed that notlces under sectmn 16 and 60 of
the HPVAT Act, and under sectmns 8 and 9 Of the CST Act, 1956

3 have been issued to the Appellant It 15 a;lso evcaled from the record
that opportunities of bemg heard: were afforded to the appellant on
nineteen occasion’s w.e.f. :__.-1_4_-07-2016 fo 08-01-2017. It is also
revealed from the record file fhat:-thédappellant has appeared personally
in the matter on*’24 _OIS -2016 and 18-11-2016. On 18-11-2016 the
Appellant was _dlrec;cll. "confronted with the irregularities noticed in the
matter. Prescrlbmé the method of servmg the notme Rule 84 of the HP
_VAT Rules, 2005 proudes that:

i ”{1) Not:ce under the Act or under these rules shall be served by
one of the following methods:—

(a) by delivery by hand of a copy of the notice to the

addressee or to any other agent duly authorized in this

behalf by him or to a person regularly employed by him in

connection with the business in respect of which he is
registered as a dealer, or to any adult male member of his.

famn‘y residing with the dealer.

(b) by post; “.

5, N The issued notices above have clearly spelt out the cause and

prospective action; thus the notices issued are neither empty nor a

\
@ ; Page 15 of 27
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formality and neither cryptic as contended but the same are fully
revea.lmg, reasonable as well as adequate It is evident from the
record that the notices in the matter have been 1ssued by post, SO
_the contention of the Ld. Advocate for the Appellant that notices
were not served in accordance with the provisions of Rule 84 of.the !
VAT Rules 18 eont:rary to the record. :

(111) It has also been centended by the learned Advoeate th ._._.-.{,SBCtIOIl 16
(8) does not provide and authorizes framing -of assessment Befere
discussing this contention of the appellant in the matter it would be

pertinent to quote the agltated sub-section 16(8) ef the VAT Act:

“(8) If a dealer has mamramed Jals B, 17 __'orr_'eer accounts with a
view to suppressing his sales, pulchases or stogks of goods, or has
concealed any particulars of his sales té'ehases or has furnished
to, or produced before, any Aurhamy na‘er this Act or the rules
made there under any account, return or. information which is false
or incorrect in any material par(rcm'ar the Commissioner or any
person appointed (o assist him under subsection (1) of section 3 may,
after affording such dealer a reasonable opportunity of being heard,
direct him to pay by way of penaity in addition to the tax to which he
is assessed or is liable to be assessed, an amount upto twice the
amount of tax but which shall not be less than one hundred

: percentum of such tax amount] to which he is assessed or is liable to

b assessed .”

The plamwreadzng of sub-section clearly shows that the above penaity

---?'7"'"::Is\“pajfable:on the amount- of tax assessed or liable to be assessed on

'_'.'l'_suppressmn of sales. Therefore, first, tax liability in respect of"

‘suppressed/concealed sales or purchases has to be determined under
th.is section. Once liability en account of suppressed sales is assessed,
penalty equal to or upto double of the assessed or liable to be assessed .
tax amount is payable. The Respondent, in the present case, has found
_the Appellant guilty of suppressing his local sales by garbing those

sales as Inter State Sales. So, the Respondent has rightly issued notices

< -
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to -the Appellant under sub-section ibid read with Rule 84 of the
HPVAT Rules. Sections 21 and 22 of the HPVAT Act deal with
regular assessments and thus were not applicable here. Another
parallel contention of the Counsel for the Appellant in the matter is
regarding non-issuance of proper notice under Rule 67 of the HP VAT
Rules, 2005._ Rule 67 provides that: . :

“(1) The appropriate Assessing Authority shaH in each case selected
for scrutiny under rule 66, every case where the returns are not
correct and complete and in other cases where it abpears to the
Appropriate Assessing Authonty to be ‘{necessqr '
assessment under séction 21 or 22 in respe’ ; »de

. -

There was neither scrutiny of the c: der Rule' 66 nor regular

assessment proceedlngs were underway. In _the present case fax
assessment under section 16 (8) of the HPVAT was being framed. In
the beginning of his arguments; lear_n_ed Counsel stated that proper
notice was not issued under Rule 84, in the next step ef his

pleadmgs he states that proper notice under Rule 67 was not issued.

The cc-ntentlons and arguments above of the learned Advocate,
being 1ncongrueus nd outside the purview of sectmn 21 or 22 of the

_HP Y-"'-T-.Act emd for above discussion as well, are rejected.

..-'-"'5:-'."(i§’}“'§:fiﬁtefest on willfully escaped VAT liability, including penalty during
o '.'I,-_.-tlie"years 2012-13 to 2015-16, becomes, automatically, payable in view
“of the provisions of section 19 (1) of the HPVAT Act, 2005 and the
Finance Act 2000: '

Finance Act 2000

119 Amendment of section 9 of Act 74 of 1956.—In the Central
Sales Tax Act, 1956, in section 9,—

(a) in sub-section(2), for the word “penalty”, wherever it occurs,
the words “interest or penalty” shall be substituted;

@) CER j _ Page 17 of 27
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(b) in sub-section (2A), for the words “proviéi‘ons relating. to
offences and penalties”, the words ‘“provisions relating to
" offences, interest and penalties” shall be substituted:

(c) after sub-section (2A), the following sub-section shall be
inserted, namely:— ;

“(2B) If the tax payable by any dealer under this Act is not
paid in time, the dealer shall be liable to pay interest for
delayed payment-of such tax and all'the provisions for delayed
payment of such tax and all the provisions relating to due date :
for payment of tax, rate of interest for delayed payment of tax
and assessment and collection of interest for delayed payment
of tax, of the general sales tax law of each State, shall apply in
relation to due date for payment of tax, rate of interest for
delayed payment of tax, and assessment and collection of .
interest for delayed payment of tax under this Act in such States
as if the tax and the interest payable under this Act were a tax
and an interest under such sales tax law.”: ‘

(d) in sub-section (3), for the words.“ir‘n_clu'dfng any penaity”, the
words “including any interest or penalty” shall be substituted.

120. Validation.—(1) The provisions of section 9 of the Central
Sales Tax Act, 1956 (74 of 1956), (hereafter in this section
referred to as the Central Sales Tax Act), shall have effect, and
shall be deemed always to have had effect, as if that section
also provided—

(a) that all the provisions relating to interest of the general sales
- tax law of-each State shail, with necessary madifications, apply
_in relation to— ' '

(i) the assessment, reassessment, collection and enforcement of
payment of any tax required to be collected under the Central
“  Sales Tax Act, in such State; and ¥

(i) any procéss connected ,with  such assessment,
reassessment, collection or enforcement of payment; and

(b) that for the purposes of the application of the provisions of
such law, the tax under the Central Sales Tax Act shall be
deemed to be tax under such law. ‘

(2) Notwithstanding anything contained in any judgment, decree
or order of any court, tribunal or other authority, general sales
tax law of any State imposed or purporting to have been
imposed in pursuance of the provisions of section 9 of the
Central Sales Tax Act, and all proceedings, acts or things taken
or done for the purposes of, or in relation to, the imposition or

~, 2 Page 18 of 27
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collection of such interest, before the commencement of this
section, shall, for all purposes, be deemed to be and to have
always been imposed, taken or done as validly and effectively
as if the provisions of sub-section (1) had been in force when
such interest was imposed or proceedings or acts or things were
taken or done and accordingly. - :

The citation, J. K. Synthetic Case 1994, relied on by the Appellant
pertains to the period prior to” enactment of HPVAT Act, 2005 and
- Finance Act, 2000 and the latter enactments have over-riding effect, the

citation becomes obsolete, hence not considered.-

(v) The course of action initiated by the Requjndent has.___étﬁénated
from powers vested in him under section 16 of’theVAT Act, therefore,
 the orders above are essentially ordef undf‘,rsectmn 16 of the HP
58 and.9'of the CST Act, 1956

- h
as has been mentioned theﬂ”RespEnde

VAT Act to be read along with sect
¢ authority in the impugned

orders.

(vi) The arguments of the Api;eﬂéi;t’s Counsel that material facts
relating to vehic__les' were never disclosed to the Appellant is totally
contrary to tﬁe record esiieciﬁlly when the Appcllaht himself uploadéd
the d_jc_tazﬂsp._f the vehicles. Even otherwise, the Respondent has simply
' yerlﬁed thexdetalls of the vehicles entered by the Appellant (in the

b

£Official W "};gsité of the Department) from the National Portal of

M%higlﬁfgsjﬁnqmry maintained by the Ministry of Transport (Govt. of

ndia) as well as from the Vehicle Registration Search maintained by
the Transpért., Himachal Prédesh and Haryana. Therefore, the
citations State Of Kerala vs K.T. Shaduli Yusuff Ete. (1977) 39
@5 e~ STC 478 and Muralimohan Prabhudayal vs State Of Orissa on 3

e
g‘ _%‘? February, 1970 Equivalent citations: 1970 26 STC 22 Orissa relied
‘aﬁ“ : upon by the Appellant are not applicable in the.present case .
“‘; : Furthermore, the contentiﬁn of the Appellant’s Counsel that material
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~ particulars were not disclosed to him-or that he was not given urnptéen

opportunities is contrary to the record especially when the Aﬁpellant

himself sought repeated adjournments.

(vii) Learned Counsel for the Appellant relying on Cit. The State of
Bombay Vs United Mn;)tors India (India) Ltd. (1971) 4 STC 133 (SC
5JJ) (P155); has questioned the competence -qf the Respondent wherein
the R{:Spoﬁdent in the impugn_ed orders in appeal here has mentioned

that the goods carriage mentioned by the Appellant in VAT XXVI-A

- declarations when verified on the National Transport Portal were

reflected as non-existent, two-three wheelers, private cars, buses and

even tractors. Vide citation above relied upon by the Appellant the

Court had ordered that Article 286 (2) in exempting sales in the course

of inter-State trade makes no distinction between modes of transport by

~ which the goods are dispatched. Learned Counsel for the Appellant,

here too,-}ias m;er—sighfted the fact that there is difference between two
terms: the modes of transport and ineaﬁg of transport. However, as far.
as the present case is concerned , judicial notice can be taken that it is
impossible to transport the cold drinks worth lakhs of value cannot be
trans;;prted on two —wheelers, three wheelers, private vehicles, buses

and tractors etc. Even, several vehicles were found to be non-existent. -

(viii) As far as the argument of the Learned Counsel for the Appellant

““that only 8lout of the 235 vehicles have been mentioned pertaining to

non-goods vehicles, non—existgnt' vehicles, and .that no mention of
remaining 154 vehicles have been made is concerned, the Respondent
authority in the impugned orders has duly mentioned that some vehicles

(list furnished to the appellant by the Respondent) were found carrying

goods in opposite directions at a time and that some vehicles have been

repeated and other vehicles shown by the appellant as trénsporting :
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goods to Delhi in respect of his firm, in reélity, were plying locally. To

quote from the impugned order itself:

 “Similarly, Vehicle No. HP17-7086 was shown carrying cold drinks
by M/s Bareja Agencies from Paonta to Delhi at 04:18 PM on
14.04.2014  vide VAT XXVI-A No. E26A1404140012847264,
however, the same vehicle had gone to' M/s Alembic
Pharmaceuticals, ~ Zirakpur (Punjab) from M/s Tirupati Life
Sciences, Paonta Sahib (TIN-02040200688) with 392 boxes of
medicines. The same was declared by M/s Tirupati Lg"e Scseme&
Paonta Sahib vide form VAT XXVI-A No. E26414041 4001
at 3:38 PM qn 14.04.2014. It was not only pracnca!?y feasib
impossible for a vehicle to cover a distance of a!'mosr 4 OE? kms ©with
in 20 minutes.” -

In. view of 'above, each claimed mter-state 'tijjal:?l_s‘.';t'étion has been
mentioned which itself falsifies -th'e' "élétim ‘of the Appellant. The.
appellant was afforded enough opportumtles to prove genuineness of
the transactions by producmg coplcs of ﬂully filled in VAT XX-VIAs,
purchase orders, GRs/Bilties (mandatory under section 34 (2) of the HP
VAT Act), Toll Plaza Tax Recelpts Transit Passes (as were mandatenly
declarable ufs31 (4)_@0_{' lthp_-Haryana VAT Act, 2003), Registration
Certificates (FormB)ofthe purchasing dealers with Cold Drinks as
comm-ocility for tradiﬁg, but the appellant has failed in doing so, proving
'beyond doubt that each of the claimed ISS transactions was merely on

’ ...i_-":jpapers In view of this fact the reliance of the appellant on citation Tata

_ nglneermg & . Locomotive Co. Limited Vs The Asslstant
'.i"-'“f-i.'(;gmm1551oner of Commercial Taxes Jamshedpur & Another (1970)
2;6'.STC 354 (P381) is not applicable to the facts of the present case.
[ (ix) Coming to the question regarding the production of ‘C” Form
declaration for claiming concessional rate of Tax, the Hon’ble Supreme

‘Court of India in The State Of Madras vs M/S. Radio And Electricals Ltd.

[ i ' on 19 April, 1966, Equivalent citations: 1967 AIR 234, 1966 SCR 198 ( relicd
upon by the Appellant himself) has categoncally latd that in respect of sales
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of other classes of goods specified in the certificate of registration of the
purchasing dealer, if the goods are purchased either for resale by him, or
for use in manufacture of éoods f;:)r sale, or for use in Ithc execution of
- contracts, the coﬁcessional rate of tax is -available, provided the selling
dealer obtams from the purchasing dealer the declaration in the
prescnbed form only filled and signed by the. latter contammg ther
pamculars that the goodb are ordered, purchased or supphed under a
certam spec::ﬁc order, bill or cash memo or challan for all or any

purposes mcntmned and that the gonds aré cﬂvered by the registration

cert:ﬁcate of the purchaser described therem and 1ssued under the

Act. If the certificate is dcfectwe m-that,ﬁ;t does not set out all the

: detalls, or that it contains false - parti

_sJabﬁut the order, bill, cash
memo or challan, or abom the Number and date of the registration

certificate and specifi ication of goods._ cmfered by the certificate .of the

purchasing dealer, the fransaction will not be admitted to

concessional rates. (Emphasis supplied).

Furthennore section & (3) (b) of the CST Act, 1956 p'rovidcs'th‘at 2

“8 Rates of tax on sales in the course ofmter—State trade or
commerce o :
S Every dealer who in the course of infer-State trade or commerce, sells to
. 2 registered dealer goods of the description referred to 1n sub-section (3),
- shall be liable to pay tax under this Act, which shall be ° [two per cent.]

“of h]S turnover

(3) (b) [***] are goods of the class or classes specified in the certificate
of registration of the- rcgl_s_tcred dealer nurchasmg the goods as being
intended for re-sale by him..

It is evident from the record that when the Registration Certlﬁcates of all

the LIEI.IITIEd purchasing dealers were verified from their respective

'.As_sessmg Authorities 'it was revealed that none of them had cold
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: ~
drinks/acrated drinks specified in their RCs as trading commodity. On

this sole and 1ndependem account, the claimed ISS transactions above

become m—ehglble to concessional rate of tax under the CST Act.

(x) The Appellant’s Counsel relied upon the citations of M/s John
Reymond Bright vs Additional Excise and Taxation Commissioner -
(STR 8 of 2009) and CWP No. 178 of 2001, titled as M/s Manali
Resorts Vs. State of Himachal Pradesh and others where the ‘Hon’ble

Court has laid the law the authority who raaﬁed and mspected the

premises cannot, ‘himself decide the matter*-“’fhc “ab

_ applicable to the present case for three reaso . : fi rstly, the premlses have

_ not been raided nor inspected in the case at hand secondly, the above
judgment has been passed mterpretmg the provwmns under the Himachal
Pradesh Luxuries (In Hotels & Lodg_lng ‘Houses) Act, 1979. - _
Lastly, the Respondent is a duly notified appropriate ‘assessing authority’
under the HP VAT Act and CE-'-;T;Act and the—tax authorities do not
deliver Judgments under. thc HP VAT Act, but frame assessments. The
Respondent authonty, m his Junsdlctlon (South Zonc) was duly

| authonzcd anr:l well within his jurisdiction to pass the impugned Order .
(xx) Another of the contentions of the learned Counsel for the appellant is

| ‘__:;,-_;:;,-?-.fthat thc appellant had furnished the rectified ‘C’ Forms for the three years
& ::.-._(2014 15't0 2016-17) to the leamed Respondent on 28" March, 2017 and

.:4"i‘iﬁthat the learned Respondent was required to rc—open the assessment,
consider the forms submitted, allow the concessional rate of CST and
modify the impugned order to waive the levy of interest and penames,
accordingly. Interestingly, here too, the appellant has failed to submit an
explanation worth consideration as to why he wants his case (already
decided by a zonal authority of the rank-of Deputy Excise & Taxation

Commissioner) to be reassessed now, by the appropriate Assessing
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~ Authority of. the District level at Paonta Sahib, Dlstrict Sirmour
especially when the meugned Order 1s legatly justified and well

reasoned.

(xii) Learned Advocate for the Appellanlt has argued that it is incorrect to
- suspect the genuineness of transactions by the Respondent by observing -

that it is very easy during the rush hours to get VAT—XXVI A Forms

stamped. The bare perusal of the first proviso of Scctlon 34(12) of the
HPVAT Act (mseried vide Notification No. L. L R-D (6)-47/2013 LEG
dated 29-01-2014, published in R.H.P. on 01 —_92—:2014) proyl_q;:s that:-

“Provided that’ the owner -or the -persorz—m charge of goods vehicle or
vessel leaving, or entering. the State’ fsm;m‘ and who has furnished full
declaration of goods carried in vehicle in Form VAT XXVI-A- electronically
through the official ‘web-site of the deparfmém shall not be required to stop

the vehicle or vessel, for the purpase of ffus section, at the checkvposf or
barrier”, :

Thus, as per the above -'étatéd-' "i)rovision, the vehicles having!
electronically gen:;_fatcd FORM VAT XXVI-A need not to be stopped at
the Check post, thus t}ié-contenlion‘ of the Appellant that every vehicle

-.shoﬁld be stopﬁé;_ci for checking dcsc_rvés to be rejected.

; (mu)I\Iﬂtabl}7r the appellant himself has not furnished a single proof to
prove. any of the, above fransactions as genuine despite of several
: I.,_{apportqn,ities given to him. Section 34 (2) of the HPVAT Act provides
“Cihat: - '
_“The owner or person-in-charge of a goods carriage or vessel shall
carry with him a goods carriage record, a trip sheet or a log book, as
the case may be, and a tax invoice or a bill of sale or a delivery note

containing such pamcu!ars as may be prescnbed in respect of such
goods, meant for rfre purpose of business...

Thus, the Appellant was under statutory obhgatlon to submit

documents like any goods carriage record, trip sheet or log book etc. to
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"the Respondent in support of his claim, but the Appellant did not
produce any such documents. Rather, some of the vehicles mentioned
by the Appellant as carrying goods were not even goods carriages,

vessels or goods vehlcles*

(xiv) Yet another issue raised in his arguments for the Appellant' the
learned Counsel submitted that the Respondent, while determmmg the
tax liabilities of the Appellant for the period w.e.f. 201 3-14 ta 2016 17
had relied on provisions of section 8 of the CST Aet as exlsted _pner to
01-04-2007, which stood substituted by Taxatxen Laws (Amendment)
Act 2007 and were ho longer appheable for the years under

assessment. Perusal and compan “of prqws;ons prior and post

amendment clearly shows that the S . _,;-._not affect the merits of
the presént case in as muchas pnman}y the expression “(a) sells to
the Government any goods;” have been omxtted and snnply the prov1so
has been amended by giving power to the Central _Gevernment to

reduce the tax of rate.

(xv) In the last 1eg ef hIS arguments learned Counsel has subrrntted that
~ the Respondent passed orders in the matter on 08-02- 2017, but no
certlﬁed;;eepy as required under Ruies 69(4) and 92 of the HP VAT
BRuT --2605 was issued to the Appeuan{ The Appellant himself has

'ﬂeelared and admitted in memoranda of appeals dated. 25" April,
v201'}', submitted before this court in the matter, wherein vide column 4
he i‘Limself has submitted that the order dated 8th February, 2017 was
received on 27-02'2017 Perusal of the orders, also, reveals that the
same has® been endersed on 08-02-2017 itself vide Ne.
EXN/DETC!FS/SZ/PWHQO16-17~1345 This contention, as well, of

the Appellant, is again contrary to facts apparent on the face of record.
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(xvi) Section 13 of the HPVAT Act provides that:

“13.-Burden of Proof. In respect of any sale or purchase
effected by a dealer the burden of proving that he is not liable to
pay tax under Section 6 or Section 8 or that he is eligible to
input tax credil under section 11 shall be on him.”

Similarly, proviso to sub-section (4) of Section 34 also provides that:

“[ Provided further that where the goods carried by such
A <o vehicle are, after their entry into the State; transported
outside the State by-any other vehicle .or. convey
burden of proving that the goods have ac;uahly maved out of
the State, shall lie on the owner or person—m—cha_-ge' of the
vehicle or vessel]; o

The collateral reading of the above stated - provisions
clearly shows that the burden of. prpof hes upon the Appellant to
prove the sales and purchase_fo;' _s;ekmg any concessional rate
arid not on the ﬁcspond{ent. The ﬁjﬁbé“aﬁt m_isérablj} failed to

discharge his burden of-p_roof in the present case.

In Vtew of the discussions made heremabovc I found

-~ no ment m thf: appeals and the same are liable to be dxsmissed

I

d.nd are-l;_aecordmgly dismissed. Let the copy of this order be
: supphed to all concemed Flies after complétion be consigned on

; \record reom G s

Annouriced on 26™ Day of March, 2022

D 5 ' L
N NG : _ Yunus, LA.S. ~
joit . . Commissioner State Taxes & Excise

Himachal Pradesh

Endst. No: STE-Reader/CST&FE/2021-22-8330-8335dated: 26-03-2022
Copy is forwarded to:- |
1) M/s Bareja Agencies, Bypass Road, Poanta Sahib, District Sirmour, HP.
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2) Deputy Excise and Taxation Commissioner-cum- Assessing Authority,
. FS/SZ at Parwanoo.

3) Dy. Commissioner (ST&E), Sirmour at Nahan, District Sirmou, (HP).

4) Sh. R. N. Sharma, Advocate, H. No. A-157, Sec.-3, New Shimla-9.

5) Shri Sandeep Mandyal, Law Officer (Legal Cell), HQ.

6) ITCell ° ) - ' 5

Commissioner State Tz
. Himac

Ve fron
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